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COVENANTS, CONDITIONS AND RESTRICTIONS
for
ELKAI WOODS HOMEOWNERS' ASSOCIATION, INC.

B
THIS DECLARATION is rade this Z_g_ day of February, 1997, by Yamazoe
interrational, Inc., ("Declarant ).

RECITALS
Declarant is the owner of all the real property described in Exhibit "A" hereto
attached, which includes Lots 1 through 86 depicted in the plat of Elkai Woods
Townhomes, filed ‘n the Plat Records of Deschutes County, Oregon (the "Property”).
Deciarant desires to create thereon a planned community to be known as Elkai Woods,
with permanent roadways, utility instaliations and open spaces for the benefit of such
community.

Declarant desires to provide for the preservation and enhancement of the
property values, amenities and opportunities in Elkai Woods and for the maintenance
of the Property and improvements thereon, and to this end desires to subject the
Property to the covenants, restrictions, easements, charges and liens hereinafter set
forth, each and all of which is and are for the benefit of the Property and each cwner of
any Lot thereof.

Declarant has deemed it desirable for the efficient preservation of the values
and amenities in such community to create a non-profit corporation, to which should be
delegated and assigned the powers of owning, maintaining and administering the
common property and facilities and administering and enforcing the covenants and
restrictions and collecting and disbursing the assessments and charges hereinafter
created, and promoting the recreation, health, safety and welfare of the residents. The
common property shall not include the pool facilities or the conference building,
facilities and parking Lot adjacent to the pool.

NOW, THEREFORE, the Declarant declares that the Property shall be heid,
transferred, sold, conveyed and occupied subject to the provisions of the QOregon
Planned community Act, ORS 94.550 et seq., and to the covenants, restrictions,
easements, charges and liens hereinafter set forth in this Declaration.

ARTICLE 1
DEFINITIONS

1.4 "Artcles" shall mean the Articles of Incorporation for the non-profit
corporation, Elkai Woods Homeowners' Association, inc., as filed with the Oregon
Corporation Commissioner.
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1.2 "Association” shall mean and refer to Elkai Woods Homeownsars'
Association, inc., its successars and assigns.

1.3 'Bylaws" shall mean and refer to the Bylaws of the Association.

1.4 "Common Propeity" shall rean and refer to that area of tand shown on
the recorded plat of the Property, including any improvements thereon, which are
intended to be devoted to tre somm~= use and enjoyment of the members and which
iand has been conveyed to 1 .¢ Association. The common property shall not include the
pool and its facilities or the conference buiiding, facilities and pariing Lot adiacent to
the conference building and facilities.

1.5 "Declaration" shall mean the covenants, restrictions, and ail other
provisions set forth in this Declaration of Covenants and Restrictions for Elkai Woods.

1.6 “Declarant” shall mean and refer to Yamazoe international, Inc., its
SUCCESSOrs O assigns, or any successor or assign to all remainder of its interest in the
development of the Property.

1.7 "General Plan of Development" shail mean the Declarant's general plan
of development of the Property as approved by appropriate governmental agencies and
as set forth in this Declaration which shall represent the total general plan and general
uses of land within the boundaries of the Property, as may be amended from time to
time.

1.8  "Living Unit" or "Unit" shalli mean and refer to any portion of a structure
situated upon the Property designed and intended for use and occupancy as a
residence.

1.9  "Lot" shall mean and refer to each and any of Lots 1 through 86 of Elkai
Woods. Provided, however, that "Lot" shall not include any Lot depicted on any plat of
the Property which is designated for use as Common Property on such plat or
declaration of Elkai Woods.

4.10 "Occupant” shall mean and refer to the occupant of a Living Unit who
shall be either the owner, lessee or any other person authorized by the owner to
occupy the premises.

1.11 "Owner" shall mean and refer to the record owner, whether one or more
persons or entities, of the fee simple title to any Lot or a purchaser in possession under
a land sale contract. The foregoing does not include persons or entities who hold an
interest in any Lot merely as security for the performance of an obligation.
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1.12 "Property” shali mean and refer to all real property, including Lots 1
through 86, the Common Property and all improvements located on the real progerty
ubject to this Declaration, as more particularly set forth on Exhibit "A" hereto attached,
together with such additional Lots and Common Property as may, from time to time, be
annexed to the Association. The Property shali not include the pool facilities or the
conference building, facilities and parking Lot adjacent to the peol

1.13 "Rules and Regulations” shall mean and refer to the documents
containing rules and regulations and nolicies adopted by the Board of Directors of the
Association or the Architr .21 Review Board as may be from time to time amended.

1.14 "Widgi Creek " shall mean and refer to that certain development in
Deschutes County, Oregon where Elkai Woods is located.

1.16 "Elkai Woods" shall mean Lots 1 through 86 and all Common Property
included within the plat of Elkai Woods.

ARTICLE 2
PROPERTY SUBJECT TO THIS DECLARATION

The real property which is and shall be held, transferred, sold, conveyed and
occupied subject to this Declaration is located west of Bend, in Deschutes County,
Oregon and consists of Lots 1 through 86 and the adjoining Common Property of Elkai
Woods which is included within the legal description in Exhibit "A." The pool facilities or
the conference building, facilities and parking Lot adjacent to the pool property shall not
be so subjected.

ARTICLE 3
GENERAL PLAN OF DEVELOPMENT

3.1 General. The Declarant has developed the Property with 86 buildable
residential Lots on which each Lot one Living Unit is to be located. The Declarant
intends to construct Living Units in groups on adjacent platted Lots of Elkai Woods as
Living Units and those Lots are pre-sold. Each such Lot that is developed will be
developed with a single Living Unit. Any party walls or walls of Living Units will be
constructed on the Lot line. Some of the Lots/Units will be sold via deeded one-fifth
interests and the remainder of the Lots/Units will be sold as deeded full-ownership.

Through one or more supplemental declarations, the Declarant intends to create
a planned community of up to 86 Lots. The Declarant reserves the right to re-plat any
portion of Elkai Woods before it is annexed to the Association.

3.2 Ownership of Common Property. The Declarant shall convey the
Commen Property which has been annexed to the Association within sixty (60) days
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after 75% of the Lots have been conveyed to purchasers. Additional Common Property
adjacent to Lots in Elkai Woods which are subsequently annexed will be conveved to
the Association within ninety (90) days after such annexation. In the event the Common
Property is ever assessed for property tax purpeses separately from the Lots. the
Association. by and through its Board of Directors, shall take such steps as may be
necessary to assess all Owners equaily for their share of such taxes and to pay such
property taxes on a current basis.

3.3 improvements in the Common Property. The Common Property will be
improved with driveways ar.d i=.:dscaping. There will be a maximum of 86 Lots/Units
when and if the proposed project is completed as contemplated.

ARTICLE 4
USE RESTRICTIONS; ARCHITECTURAL CONTROLS
AND MAINTENANCE RESPONSIBILITIES

41 General.

4.1.1 Governmental Restrictions. All uses, occupancy, construction and
other activities conducted on any Lot shall conform with and be subject to applicable
zoning. use restrictions, setback requirements, construction and building codes of all
local, state and federal public authorities.

4.1.2 Outdoor Storage. No outdoor storage of recreational vehicles, trailers or
boats shall be allowed on the Common Property or outdcors on any | ot

4.1.3 Garages. No garage shall be used for any purpose other than storage of
automobiles, pick-ups, vans, sport utility vehicles and motorcycles, if such vehicles are
intended and used for ordinary highway transportation of passengers, snowmobiles
and golf carts. Additionally, fishing or pleasure boats may be stored in one parking
space of a garage if it can be completely enclosed when the garage door is closed. A
driveway shali not be used for regular parking by the occupants of a Living Unit.

4.1.4 Combination, Division. No Owner shall have the right to divide any Lot.
Any Owner, upon compliance with the requirements of all applicable zoning. building
and land use {aws, regulations and ordinances, and the architectural requirements of
the Declaration and any rules and regulations of the Association may construct
(reconstruct or replace) one Living Unit on two or more Lots.

4.2 Use. All Lots and Living Units shall be used for residential, recreation
and vacation purposes only. No commercial, retail or industrial use shall be allowed on
any Lot or in any Living Unit. Provided however, subject to compliance with applicable
laws and any rules or regulations of the Association and 4.6 below, an cwner may rent
his or her Living Unit on a nightly, monthly or other basis, even though such rental
activity is considered a commercial use.
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4.3  Exterior Improvements.

4.3.1 Structures on Lots. Except as otherwise specifically provided in this
Declaration, no fence, outbuilding, residential building, or other structure of any type
shail be erected, altered, placed or permitted to remain on any Lot other than the
original Living Units as originaily constructed or replaced in a manner having a
substantially similar appearance to the onginal Living Unit.

4.3.2 Common ! ro2rty. nNo Owner shall construct or place any structure,
material. planting, equipment or any object of any kind on any portion of the Common
Property. unless granted written permission by the Board of Directors, and then only in
strict compliance with such authorization.

4.3.3 Walls and Fences. The walls and/or fences in Elkai Wocds shall not be
altered without written consent of all Owners of Living Units in the building where the
wall or fence is located and upon compliance with the provisions of Section 4.7.

4.4  Exterior Maintenance, Repair and Replacement.

4.4.1 Association Responsibilities. The Association shali perform all
maintenance, repair and replacement of the exterior of Living Units on Lots, excluding
doors and door frames, windows and window frames and skylights and skylight frames
(if any), but including, without limitation, the following: painting or staining of siding, rain
gutters, roofs and chimneys. The Association shall perform ail maintenance, planting,
pruning mowing and cieaning of all lawns and landscaping on the Property, including,
without limitation, all landscaping and lawns on Owners' Lots, excluding only so much
of the same as is completely enclosed by a fence or courtyard on Owners' Lots. The
Association shall be responsible for the maintenance, repair and repiacement of
sanitary sewer lines from the connection with the main service line owned and
maintained by the service provider to a point within or under an Owner's Living Unit and
within or under an Owner's courtyard and for water service lines up to the meter
measuring water service to individual Living Units.

4.4.2 Owner Responsibilities. Each Owner shall perform all maintenance,
repair and replacement of the interior of such Owner's Living Unit, and shall perform all
maintenance, planting, pruning, mowing and cleaning of all lawns and landscaping on
such Owner's Lot within areas enclosed by a fence or courtyard. Each Owner shall be
responsible for the maintenance, repair and replacement of any improvements, or
materials located within the area on such Owner's Lot enclosed by a courtyard or
fence. Each Owner shall be responsible for the maintenance, repair and replacement of
sanitary sewer lines within and under an Owner's Living Unit and within or under an
Owner's courtyard.
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4.5 Underground Utilities. No outdoor overhead wire or service drop for the
distribution of electric energy or for telecommunication purposes nor any pole,
antennae, satellite receiving dish, tower or other structure for independent reception,
transmission or support of any of the above shall be erected, placed or maintained
within the Property.

4.6 Leases/Rentals. Owners of deeded one-fifth interest Units may
autherize renta! of their Uruts on a nightly basis, while owners of the deeded single
interest Units will be restricted to a 30-day minimum rental of their Units.  The right to
lease or rent a Living Ur for =iy period of time is subject to full compliance with
applicabie laws, the Articles, Declaration, Bylaws and Rules and Regulations of the
Association and applicable local, state and federal laws and regulations.

All aspects of leasing and renting of all Units (one-fifth and full ownership) shall
be governed and managed exclusively by a management company to be selected by
the Declarant.

All leases or rental agreements shall be in writing and shail be deemed to
provide that their terms shail be subject in ail respects to the provisicns of this
Declaration, the Articles, Bylaws and Rules and Regulations of the Association and that
any failure by the lessee or renter to comply with the provisions of such documents
shall constitute a default under said lease or rental agreement. The lessee's or renter's
use and enjoyment of the Common property under such lease or rental agreement shall
be subject to suspension by the Board of Directors for any of the causes set forth
elsewhere in this Declaration, including, without limitation, the nonpayment of
assessments with respect to the Lot occupied by the lessee or renter. Any such lessee
or renter shail be entitled to the use and enjoyment of the Common Properiy; provided.
that the right to the use and enjoyment of the Common Property may not severed from
the right to occupy a Lot, Unit and the improvements thereon, by means of a lease,
rental agreement or otherwise.

4.7 Architectural Review Board.

4.7.1 Composition. The Board of Directors shall serve also as an Architectural
Review Board. A quorum for the Architectural Review Board action shall be a majority
of its members.

4.7.2 Duties. It shall be the duty of the Architectural Review Board to regulate
the external design, appearance, location and maintenance of all the Property and of
improvements thereon, whether on a Lot or Common Property, and to regulate use of
such Property as described in this Declaration. Upon conveyance of the first Lot to an
Owner. the Architectural Review Board may adopt general rules to impiement the
purposes and interpret the covenants of this Article, including, but not limited to, rules
not less restrictive than those contained in this Declaration to regulate animals and
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tenants, smoking within Units, storage and use of recreational vehicles, storage and
use of machinery, use of outdoor drying lines, trash containers, planting, maintenance
and removal of vegetation of the Property.

4.7.3 Approval Required. No outbuilding, fence, wail or other structure of any
type shall be commenced, erected or maintained upon the Property, nor shail any
exterior addition to, change in, paiiing or staining of, or alteration to any Living Unit,
outbuilding, fence, wali, or other siructure on the Property of any type be made until the
plans and specifications showing the nature, kind, shape. height, materiais, color and
location of the same shall '.av> be - submitted to and approved in writing by the
Architectural Review Board as to the harmony of external design, materials, color and
location in relation to surrounding structures and topography.

4.7.4 Procedure. An Owner wishing to take any action requiring approval
under this Articie shall give notice of such proposed action to the Architectural Review
Board. together with complete plans and specifications therefor. The Architectural
Review Board shall meet to review the Owner's request within thirty (30) days of receipt
and shall render a decision by the vote of a majority of Board Members present within
forty-five (45) days of receipt. Interested Owners shall have an opportunity to comment
on the request at all such meetings, which shall be open to all Owners. If the
Architectural Review Board fails to render a written decision within the time allowed, the
request shall be deemed to be approved.

4.7.5 Appeal. The decision of the Architectural Review Board under this Article
(including any failure to approve or disapprove within the time allowed) shall be subject
to appeal by any Interested Owner as set forth in this Article. Upon the payment of a
reasonable fee established by the Architectural Review Board to cover administrative
costs not to exceed Two Hundred Fifty Dollars ($250), any interested Owner may
appeal the decision of the Architectural Review Board to the Association members. The
appeal shall be made in writing and shal! be filed with the Secretary of the Association
within thirty (30) days of the decision of the Architectural Review Board. The Board of
Directors shall call a special or ballot meeting to be held after ten (10) days notice and
within thirty (30) days after the appeal has been filed with the Secretary of the
Association. K shall require a vote of at least a majority of the votes to reverse or
modify the decision of the Architectural Review Board.

4.7.6 Exemptions. The following actions by the following persons shall be
exempt frem the provisions of this Article:

(@) The planting of any shrubs, flowers or other piants (excepting trees) by
any Owner within an enclosed courtyard or fenced area on such Owner's Lot; and

(by  Any act of the Declarant in implementing ite General Plan of Development
with respect to any Lot or any portion of the Common Property in the development,
whether or not annexed to Elkai Woods or a part of the Association.
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4.7.7 Delegation. The Board of Directors may delegate the duties of the
Architectural Review Board to a committee appointed by the Board composed of not
less than three Owners.

4.8 Party Walls.

4.8.1 General Rules ci Law to Apply. Each wal! built as a part of the original
construction of the Living Units or as a part of reconstruction pursuant to Article 10 of
this Declaration upon the Property which divides Living Units, and which is placed on
the divided line betwee . .= Lc... shall constitute a party wall, and, to the extent not
inconsistent with the provisions of this Article, the general rules of law regarding party
walls shail apply thereto.

4.8.2 Sharing of Repair and Maintenance. The cost of repair and

maintenance of a party wall shall be shared equaily by the Owners whose Living Units
are divided by such wall.

4.8.3 Destruction by Fire or Other Casualty. If a party wall is destroyed of
damaged by fire or other casualty, the provisions of Article 10 of this Declaration shall
apply with regard to repair or reconstruction of such wall.

4.8.4 Weatherproofing. Notwithstanding any other provision of this Article, an
Owner who by his or her negligent or willful act causes the party wall to be exposed to

the elements shal! bear the whole cost of furnishing the necessary protection against
such elements.

4.8.5 Right to Contribution Runs With Land. The right of any Owner to
contribution from any other Owner under this Article shall be appurtenant to the land
and shall pass to such Owner's successors in title.

4.8.6 Arbitration. In the event of any dispute arising concerning a party wall, or
concerning the obligations of the Owners or the Association pursuant to the provisions
of this Article, each party shalt choose an arbitrator, and the arbitrators so chosen shall
choose one additional arbitrator, and the dispute shall be resolved by a majority of ai!
the arbitrators. The parties shall equally share the costs of arbitration.

ARTICLE §
ASSOCIATION MEMBERSHIP AND VOTING RIGHTS

51 Members. Each Owner shall be a mandatory member of the Association.
Membership in the Association shall be to appurtenant to, and may not be separated
from ownership of any Lot Transfer of ownership of a Lot automatically transfers
membership in the Association. Occupants and Owners shail be governed and
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controlled by this Declaration, the Articles, Bylaws, znd rules and regulations of the
Association and any amendments thereof.

5.2 Proxy. Each Owner may cast his or her vote by absentee ballot or
pursuant to a proxy executed by the Owner. An Owner may not revcke a proxy given
pursuant to this section except by actual notice of revocation to the person presiding
over a meeting of the Associatic . A proxy shalt not pe valid if it is undated or purports
to be revocable without noiice A proxy shall terminate one (1) year after its date,

unless the proxy specifies 3 shorter term.

53 Voting Rights. The Association shall have one class of voting members.
For full ownership Lots/Units, the Owners shall be entifled to one vote. For full
ownership Lots/Units, when more than one person of entity owns a Lot, the vote for
such Lot/Unit may be cast @s they shall determine, put in no event will fractional voting
be allowed.

For the deeded one-fifth interest Lots/Units, each owner shall be entitled to a
one-fifth vote. Each such Lot/Unit shall be accorded one vote pased upon a majority
(3/5) of the total votes cast within such Lot/Unit.

The Declarant, its successors and assigns, shall have three (3) votes for each
Lot or Unit owned, regardiess of whether the Lot is within the one-fifth interest section
of full ownership section. Provided, however, that these special Declarant's voting
righs shall cease upon the earlier of a date seven years from the recording of this
Declaration or the conveyance by the Declarant of Lots or Units representing 75% of
the total number of votes. Thereafter, the Declarant, shall be entitled to one (1) vote for
each Lot or Unit owned. The total number of votes shall be equal to the total number of
Lots annexed to the Property and subjected to this Declaration.

54 Procedure. All meetings of the Association, the Board of Directors, the
Architectural Review Board, ard Association committees shall be conducted in
accordance with such rules of order as may from time to time be adopted by the Board
of Directors. A tie vote does not constitute a majority or approval of any motion or
resolution.

ARTICLE €
DECLARANT CONTROL

6.4 Interim Board and Officers. The Declarant hereby reserves
administrative control of the Association. The Declarant, in its sole discretion, shall
have the right to appoint and remove members of a three-member Interim Board of
Directors to manage the affairs of the Association, and which shall be invested with all
pewers and rights of the Board of Directors. Notwithstanding the provisions of this
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Section, at the Turnover Meeting at least one (1) Director shall be elected by Owners
other than the Declarant, even if the Deciarant otherwise has voting power t0 elect all
Directors.

6.2 Transitional Advisary Committee. The Declarant shall form a
Transitional Advisory Commitiee to provide for the transition of administrative control of
the Association from the Deciciant. Not later than the sixtisth (60th) day after the
Declarant has conveyed Lois represeniing fifty percent (50%) of all votes in Elkai
Woods. the Declarant shall call a meeting of Owners for the propose of selecting a
Transitional Advisory Cr o vtiee. e committee shall consist of three (3) members.
The members shall, by a majority vote, elect two (2) members, and the Declarant shail
elect one (1) member. The committee shall have reasonable access to such
information and documents as the Declarant is required by law to make available. if the
Declarant fails to call the meeting required under this secticn, any Qwner may do so.

6.3 Turnover Meeting. The Declarant shall call a meeting for the purpose of
turning over adminisirative control of the Association from the Declarant to the
members within one hundred twenty (120) days of the earlier of:

6.3.1 Date Certain. A date five (5) years from the date this Declaration is
recorded; or

6.3.2 Based on Lots Sold. The date that Lots representing seventy-five
percent (75%) of the total number of votes have been conveyed to persons other than
the Declarant.

The Declarant shall give notice of the meeting to each Owner as provided in the
Bylaws. If the Declarant does not call the meeting required under this section, any
Owner may do so.

ARTICLE 7
COMMON PROPERTY

7.1 Obligations of the Association. Subject to the rights of Owners set forth
in this Declaration, the Association shall be respensible for the exclusive management
and control of the Common Property and any improvements thereon, and shall keep
the same in good, clean, attractive and sanitary condition, order and repair, including,
but not limited to, the removat of snow, trash and debris, the maintenance, cleaning and
repair of the streets, parking areas, landscaped and unlandscaped land located on the
Common Property. This obligation shall include, without limitation, the obligation for the
maintenance, repair and replacement of sanitary sewer lines from the connection with
the main service line owned and maintained by the service provider to a point within or

under an Owner's Living Unit and within or under an Owner's courtyard and the
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obligation to maintain water service lines up to the meter measuring water service to
individual Living Units.

7.2 Members' Easement of Enjoyment. Subject to the provisions of this
Declaration, the Bylaws, and Ruies and Regulations cf the Association, every Owner
shall have a nonexclusive right and easement of enjoyment in and to the Common
Property, which shall be appurter.ant to and shall pass with the title to every Lot.

7.3  Extent of Members' Easements. The members' easements of enjoyment
created hereby shall be €.6:+7t 46 wie following:

7.3.1 Subject to Rules and Fees. The right of the Association to establish
reasonable rules and to charge reasonable assessments and fees for capital
expenditures on the Common Property and the maintenance and upkeep of the
Common Property and payment of all Association expenses.

7.3.2 Suspension of Member's Right. The right of the Association to suspend
the right of an Owner or any occupant of a Lot to use the Common Property and
facilities for any period during which any assessment against such Owner or occupant's
Lot remains unpaid for more than thirty (30) days after notice of such nonpayment; the
right of the Association to suspend the right of a member to use any Common Property
for a period not to exceed sixty (60) days for any other infraction of the Declaration,
Bylaws or the Rules and Regulations of the Association. Provided, however, that no
such suspension pursuant to this subsection 3.2 shall deprive an Owner of access to
his or her Lot.

7.3.3 Sale of Common Property. As provided by ORS 94.665, the right of the
Association to sell, dedicate or transfer any portion of the Common Property or to
create a security interest therein. Except as to the grant of easements for utilities and
similar or related purposes, no such sale, dedication or transfer shall be effective
unless approved by seventy-five percent (75%) of the votes of members and the
Declarant. Provided further, if the Declarant's special voting rights have ceased, such
sale, dedication or transfer (except for utility and similar easements) must be approved
by seventy-five percent (75%) of the votes held by Owners other than the Declarant.

74 Declaration of Use. Any Owner may delegate his or her right of
enjoyment to the Common Preperty and facilities to the members of the Owner's family
and to a reasonable number of guests subject to general regulations as may be
established from time to time by the Association and included within the Book of
Resoiutions.

7.5 Damage or Destruction of Common Property by Owner. |n the event
any Common Property is damaged or destroyed by an Owner or any of his or her
guests, tenants, licensees, agents or members of his or her family in a manner that
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